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ISSUES PRESENTED 

1. Whether this Court lacks jurisdiction to consider an 
appeal from provision of ruling on a motion for contempt -which 
did not order any relief beyond compliance with the District 
Court's original orders. 

2 . Whether the decision in Edelman v. Jordan should be 
applied retroactively to reverse relief originally ordered over 
two years ago and now finally executed. 

3. Whether the decision in Edelman v. Jordan bars the 
District Court's award of costs and attorneys' fees incident 
to an order granting prospective injunctive relief. 

I 4 .. Whether the award of costs and attorneys fees incurred 
in the proceedings necessitated by the commissioner's refusal 
to implement the outstanding orders of the District Court was 
a proper exercise of the court's inherent equitable power. 
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STATEMENT OF THE CASE 


Nature of the Case 

On January H, 197^, plaintiffs-appellees, applicants and 
recipients of Aid to Families with Dependent Children (hereafter 
"AFDC"), filed a Motion for Contempt and Other Relief (R. 1*4, 
Motion) (a copy of which is attached hereto as supplement "A")^ 
against defendant-appellant Nicholas Norton, Commissioner of 
Welfare of the State of Connecticut (hereafter "Commissioner"), 
in the United States District Court for the District of 
Connecticut alleging violations of the final orders the District 
Court had entered in this case in June, 1972. (R. 9, Decision; 

R. 10, Addendum to Decision; R.ll, Judgment). Specifically, 
plaintiffs claimed that the Commissioner had not obeyed the 
Court's order of June 16, 1972, (R. 9, Decision) requiring him 
to comply with applicable federal regulations by determining the 
eligibility of an applicant for AFDC benefits within 30 days from 
the date of application for assistance. Plaintiffs also alleged 
that the Commissioner had failed to implement the Court's comple¬ 
mentary order (R. 9, Decision) that if, through no fault of the 

I 

applicant, a determination of eligibility was not made within 

1 

The Motion does not appear in the Appendix because counsel 
for the defendant-appellant refused to include it. Plaintiffs- 
appellees have moved for leave to file a supplemental Appendix 
including the motion, but attach it hereto for the convenience of 
the Court. 
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30 days, the Commissioner must presume the applicant eligible 
for assistance and mail an assistance check accordinglv. 

Plaintiffs further claimed that the Commissioner had 
vitiated the effect of the Court's decree that assistance be 
effective from the date of application for assistance, regardless 
of the date of determination of eligibility (R. 9, Decision), 
bv promulgating a departmental directive, dated May 4, 1973, 
which reouired recipients to demonstrate "unmet need" in order to 
receive the benefits to which they were entitled and which set an 
arbitrary limit on the amount of benefits which would be paid. 

(R. 15(0), Appendix to Motion (Directive). The bi-monthlv reports 
from the Commissioner ordered bv the Court (R. 10, Addendum to 
Decision) on the number oT-^Kfiding APDC applications, including 
the number of applications which were pending more than 30 days 
were alleged to be incomplete and misleading. (R. 15(D-I), Appendix 
to Motion (Report). Finally, plaintiffs asserted that the 
Commissioner had ignored the Court's order to rav AFDC benefits 
from the date of application to all recipients whose applications 
were approved since the filing of the lawsuit to the extent that 
emergency Town Welfare benefits received bv the recipients were 
less than the AFDC benefits to which they were entitled. (R. 10, 
Addendum to Decision; R. 11, Judgment). 

In their oraver for relief, Plaintiffs asked that because 
of these violations the Commissioner be adjudged in contempt of 
Court. (R. 14, Motion). They also moved that the Court, in addition 





to requiring the Commissioner to purge himself by complying with 
its previous orders, impose the penalty for non-compliance pro¬ 
vided for in previous orders of the Court (R. 11, Judgment), 
the withdrawal of federal funds for use in the AFDC Program in 
Connecticut. Plaintiffs lastly requested that the Commissioner 
be required to pay the reasonable costs and attorneys' fees 
incurred by the necessity to prosecute his contemptuous conduct. 

(R. 14, Motion) . 

Hearing Relow 

A hearing was held on plaintiffs' Motion for Contempt and 
other Relief on January 10, 1974 (R. 1 and 2, Transcript). The 
Commissioner admitted non-compliance with the Court's orders. 

(Tr. at 61, 1. 24 to 62, 1. 24). This non-compliance was evidenced 
by his own statistical reports on the number of applications 
which were not processed within the 30 -day time limit, averaging 
over 18 per cent. (R. 15 (D-I), Appendix to Motion (Reports). 

R. 18, Ruling, at 3). Several categories of reasons for failure 
to process on time were shown to be impermissible excuses under 
Federal law. (Tr. at 48, 1. 15 to 49, 1. 10). 

The director -if one of the district offices testified that 
since the reports to the Court had ceased in June, 1973, the 
degree of non-compliance with the 30 day time limit for processing 
applications had increased and now averaged over 35 per cent. 

(Tr. at 72, 1. 1 to 73, 1. 1; Tr. at 75, 1. 7 to 76, 1. 10 R. 

Second S. 3-7, Records). Under questioning by his own counsel, 
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the official admitted that his office was not "the worst" with 
respect to processing applications, i.e. that other district 
offices in the state had a greater percentage of cases that 
were not processed in time. (Tr. at 82, 1. 8-11). The time 
taken to process the APDC applications made in that office 
of persons receiving emergency town assistance benefits in 
the interim , benefits "substantially less" than the APDC bene¬ 
fits to which they were entitled (Tr. at 63, 1. 1-3; Tr. at 
92, 1. 11-19), averaged 51 days. (Tr. at 89, 1. 24 to 90, 

1. 10; R. Second S. 8-l8, Records). 

Nevertheless, the Commissioner's agent testified that 
between two and ten per cent of recipients had to demonstrate 
"unmet need" or the amount of their APDC benefits, from which 
emergency town assistance payments had already been deducted, 
would be further reduced (Tr. at 36, 1. 3 to 37, 1. 10; ^r. at 
59, 1. 6-10). The Commissioner admitted that the directive 
issued by his assistant providing for such a policy was "clearly 
in violation <3f the Court order" if it so burdened an applicant. 
(Tr. at 31, 1. 10-14). 

Concerning the benefits owing to recipients for the period 
December, 1971, to June, 1972, which had never been paid, the 
Commissioner's agent testified that the task of identifyinr those 
eligible for payment would be much more difficult than it would 
have been when the order was rendered, due to the fact that 
the necessary records had been destroyed. (Tr. at 8, 1. 20 
to 9, 1. 1; Tr. at 42, 1. 10 to 43, 1. 20). 
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Dlsposltion Delow 

Following the hearing and consideration of plaintiffs' 
affidavits (R. 15 (J-N), Appendix to Motion (Affidavits); R. 17, 
Supplemental Affidavits), the Court on March 22, 197^, issued 
a Ruling on plaintiffs’ Motion for Contempt and Other Relief. 

(R. 18, Ruling). Judge Blunu nfeld found that each of plaintiffs’ 
allegations was sustained by the record evidence and that "non- 
compliance has been substantial and wide-snread" (R. 18, Ruling). 
He noted that the defendants "did not dispute this conclusion" 
but offered lack of administrative personnel and miscomprehension 
of the Court's previous orders as excuses. 

The Court reiterated its original holding that "lax adminis¬ 
tration provides no .-Justification. .for failure to comply. 

The Court reemphasized that the 30 day period for "processing" 
applications is to be measured from the date of application to 
the date the first assistance check (or notification of denial of 
assistance) is mailed to the applicant and not from the time of 
application to the time of its approval by a supervisor, as was 
defendant's practice (R. 17, Plaintiffs’ Affidavits (Affidavit 
of Attorney Marilyn Katz). Moreover, the Court found these 
violations of prior orders had been "exacerbated" by the promul¬ 
gation of departmental directlves 2 placing the burden upon eligible 


2 

A second directive dated December ^, 1973, "clarifying" 
the original one was presented by defendant at the hearing on 
plaintiffs' Motion for Contempt, but does not appear in the 
Record. 
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recipients to show "unmet need" and imposing an arbitrary limit 
on the amount of benefits which would be paid, in direct 
violation of the Court's decree that full assistance be paid 
from the date of application (less any emergency Town Welfare 
benefits received). 

Nevertheless, the Court declined to grant plaintiffs the 
remedies they sought—citation of the defendant Commissioner 
for contempt and issuance of an injunction preventing the use 
of federal funds for the AFDC program in Connecticut—and con¬ 
fined its Ruling to requiring the Commissioner to "properly 
1 * element the prior orders of [the] Court." (R. 18, Ruling). 

Tne benefits still owing recipients from the date of the filing 
of the lawsuit had to be paid. (R. 18, Ruling, at 11-12, paras. 
(1) and (2). The previous orders of the Court requiring deter¬ 
mination of eligibility within 30 days, presumptive eligibility 
after 30 days, and assistance from the date of application were 
ordered to be drafted as departmental regulations using the 
Court's language and distributed to all Welfare Department per¬ 
sonnel, (R. 18, Ruling, at 13, paras. (3)(a) and (b). The 
departmental directives of May 1, 1973, and December 1973, 
were ordered rescinded in so far as they placed a burden upon a 
recipient to demonstrate "unmet need" in order to receive his 
or her benefits or imposed a specific dollar limitation on the 
amount of such payments. (R. 18, Ruling at 13, para. (3)(c). 

In addition, the compliance reports of the Commissioner were 
required to be continued. Finding that the value of the time 


A A' 
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"necessarily expended” by the attorneys for the plaintiffs to 
protect the rights of their clients"in the face of unjustified 
non-compliance with this Court's prior orders on the part of 
the defendant" was "in excess of $1,000," the Court ordered the 
defendant," as Commissioner and in his individual capacity, to 
pay costs and attorneys' fees" in that amount. (R. 18, Ruling, 
at 15). 

On April 3, 107*1, the Commissioner filed his notice of 

appeal from the Ruling of March 22, 197*1. (R. 1°, Notice). 

He also applied to the District Court for a "partial" stay order 

of all the rulings on the contempt motion except the monthly 

reporting requirement. After granting the Commissioner two 

enlargements of time within which to pay attorneys' fees and 

costs, the District Court on May 13, 197*1, denied defendant's 

a 

application for a stay. 

Court of Appeals Proceedings 

Subsequent to the District Court's denial of a stay, the 
Commissioner moved this Court for supersedeas on May 15, 197*1. 

At a hearing on May 21, 197*1, this Court (per Smith, C.J., 
Timbers, C.J.,and Tyler, D.J.) refused to grant the Commissioner 
a stay of relief pending determination of the appeal. 

On May 28, 19714, plaintiffs' Motion to Dismiss the appeal 
for lack of Jurisdiction was denied without prejudice to renewal 

^At the same time, the Court denied defendant's pending 
motion for relief from Judgment with respect to determining 
eligibility within 30 days and granting assistance effective 
from the date of application. (R. First S. 2, Denial). 
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(per Moore, C.J., Feinberg, C.J., and Weinfeld, D.J.). On that 
date the Court also set the schedule for briefing and argument. 

The Commissioner then moved to consolidate this appeal with 
his appeal from the denial by the District Court of his motion 
for relief from .judgment. Court of Appeals No. 7^-lBl2. Judge 
Mansfield denied the motion to consolidate the two appeals on 
June 27, 197^. 



ARGUMENT 


SUMMARY OF ARGUMENT 

This Court lacks jurisdiction to hear an anpeal from the 
nrovisions of the District Court's Ruling on a Motion for Con¬ 
tempt which ordered no relief beyond compliance with its origi¬ 
nal orders. The Commissioner did not appeal tht original Judg¬ 
ment in this case and did not make any motion which would ter¬ 
minate the running of the time period within which to appeal. 

In a contempt proceeding, a defendant cannot attack the under¬ 
lying judgment from which he failed to appeal, nor can he chal¬ 
lenge the merits of the Judgment on anpeal. The defendant is 
limited to challenging the finding of contemnt itself and the 
sanctions imposed. 

In the instant case, the District Court in its Ruling of 
March 22, 197^, though finding the Commissioner in "substantial 
and widespread non-compliance," issued no contempt citation and 
declined to grant plaintiffs' request for an injunction pro¬ 
hibiting the use of federal funds in Connecticut's AFDC program. 
The Court reouired only that the Commissioner properly implement 
its prior orders. To reorder the same relief does not constitute 
a new final judgment from which an appeal can be taken. The 
appeal from all parts of the Ruling which merely require obedience 
to the original orders of the Court should therefore be dismissed. 
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Assuming arguendo that these provisions of the Ruling do 
constitute an appealable order, the decision in Edelman v. 

Jordan, _U.S._, 3Q L. Ed. 2d 662 (197M should not be applied 

retroactively to reverse relief originally ordered over two years 
ago and now substantially completed. The question of whether 
the decision, that the Eleventh Amendment permits federal courts 
to order the payment of benefits by state officials only when 
incident to prospective injunctive relief, should be applied re¬ 
troactively was not addressed by the Court in Edelman . Under 
the established test for non-retroactivity, however, the Edelman 
opinion should not be applied to alter the results in this case. 

As the first opportunity the Court took to fully explore 
and treat the Eleventh Amendment aspects of court-ordered pay¬ 
ments of benefits wrongfully withheld, Edelman decided an issue 
whose resolution was not clearly foreshadowed. Indeed, the 
Court noted cases of precedential value to the contrary and found 
it necessary to specifically disapprove those prior cases. This 
establishment of a new principle of law is one of three criteria 
requiring non-retroactive operation of the decision. 

Because the relief has been all but completely executed, 
retrospective application would not further the purpose and effect 
of the rule in Edelman . Retroactive operation would cause great 
injustice and hardship to plaintiffs , needy recipients who were 
entitled to such benefits. As the avoidance of such inequity 
is a primary reason for a holding of non-retroactivity, Edelman 
shouJd not be applied to undo what was so belatedly accomplished. 



The decision in Edelman also does not bar the award of 
costs and attorneys' fees against the Commissioner in this 
case. The inherent equitable power of a federal court to 
make such an award was affirmed by the Edelman holding that 
pavments by state officials may be ordered when incident to 
prospective injunctive relief. The payment of costs and 
attorneys' fees provided for in the Ruling of March 22nd was 
incident to the entry of prospective injunctive relief at that 
time and therefore permissible under Edelman . Moreover, 
because the award was for assistance in enforcing prior valid 
court orders, it clearly has only the ancillary effect upon 
the Commissioner permitted under Edelman . 

The fact that the costs and fees awarded were incurred 
in a proceeding necessitated by the Commissioner's "unjustified 
failure to comply" with the orders of the District Court 
entered in June, 1972, also supports the Court's exercise of 
its equitable discretion against him. In addition to sanction¬ 
ing the Commissioner, the award furthers the public interest 
by encouraging the enforcement of important constitutional and 
statutory rights. The record further demonstrates that the 
award against the Commissioner in both his official and individ¬ 
ual capacities was proper and within the sound discretion of 


the district court. 



/ 
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I. THE PROVISIONS OF THE DISTRICT COURT’S RULING THAT THE 

COMMISSIONER COMPLY WITH ITS PREVIOUS ORDERS ARE NOT APPEALABLE. 

Under the Federal Rules of Anpellate Procedure, an anneal 
must be taken in a civil case within 30 days from the date of 
the entry of the /Judgment annealed from. Rule 4(a), F.R.Ann.P. 

This is a jurisdictional requirement, and the Court of Anneals 
has no nower to consider an anneal which is not filed within 
the requisite time period. Albers v. Gant, 435 F. 2d 146, 148 
(5th Cir. 1970). In the instant case, defendant never annealed 
or attempted to apneal from the Judgment of the District Court 
entered on June 29, 1972, (R. 11, Judgment) nor made anv timelv 
motion ’.vhich would terminate the running of the time neriod 
nrescribed to take an appeal. That time neriod has since clearly 
expired. 

The Commissioner did file a timely notice of anneal from 
the Ruling of the District Court on plaintiffs' Motion for Con- 
temnt and Other Relief. But it is well settled that "a nartv 
cannot apneal from a nost-Judgment sentence for civil contemnt 
and attack on that anneal the underiving judgment from which 
he has failed to appeal." 9 J. Moore, Federal Practices Pec. 110.13 
[il], at 168-169 (2d ed. 1972). He is limited to challenging the 
basis of the finding of contempt and the sanctions ordered. 

United Sta tes v. Mine Workers , 330 U.S. 258 , 302-307 (197*0. 

However, in the instant case, there was no finding of con¬ 
tempt. The Court did not hold the Commissioner in contemnt as 
plaintiffs requested. It also declined at that time to order 




othe 
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r relief plaintiffs sought prohibiting the use of federal 
xunds for the AFDC program in Connecticut. No further sanctions 
were *...posed on tne Commissioner. Judge BlumenfeId merely ruled 
that tne Commissioner must do what he had ordered him to do almost 
two years previously. As this Court held in United States v. 

Secor, k7o F. 2d 765, 770 (2d Cir. 1573), defendant "cannot r.ov; 
tur.i oack the hands of tne clock" and ask the appellate court to 
consider the merits of a final order from which no appeal was 
taken. 

In Secor , supra , the defendant was sentenced to Jail for 
non-compliance witn a court order to produce records for 
tne internal Revenue Service. Although the defendant sought 
to raise on appeal from the contempt order a fundamental consti¬ 
tutional right against self-incrimination, this Court refused 
to consider his claim on the merits, holding that to "permit 
such a collateral attack would be to make a mockery of the well- 
settled doctrine "[of res judlcataj ." Secor , suora , at 77C, 
citing Oriel v. Russell . 278 U.S. 358 (1525). 

xnis compelling policy, that litigation should at some point 

come to an ena, is joined in the contempt situation by the neces¬ 
sity to maintain respect for judicial orders. This is why both 

Oriel, suora, and kar^io v. Zelta, 333 U.S. 56 (1948), also cited 

oy tne Secor court, hold that a contempt proceeding does not 
permit reconsideration of the legal of factual bases of the order 
alleged have 'seen disobeyed: "Disobedience cannot be Justified 
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by retrying the issues as to whether the order should have is¬ 
sued in che first plac=." Magglo , supra , at 69. See also , 

N.L.R.B . vs. Local 282, International Bro. of Teamsters, Etc. , 

1*28 F. 2d 99*4 (2d. Cir. 1970), where this Court, in holding a 
defendant foreclosed from raising in a contempt proceeding 
necessitated by violations of a permanent injunction, issues 
which could have been raised originally, noted that very little 
case law existed in this area for "the simple reason" that de¬ 
fendants ordinarily do not violate injunctions without botherine: 
to apneal. N.L.R.B ., supra , at 999, citing Note, Developments 
in the Law-Injunctions , 78 Harv. L. Rev. 99^, 1080 (1965). 

Therefore, on appeal from a post-final judgement ruling on 
contempt, the Court's inquiry is limited to whether there was 
a basis for the District Court's finding of contempt and its 
order for sanctions. Here, the rulings of the Court were designed 
merely "to properly implement the prior orders of [the] Court. 

(R. 18, Ruling, at 10). 

Testimony from his own agents established that the Commissioner 
had never paid the benefits ordered by the District Court from 
the date of the filing of the lawsuit, this figure being attributed 
to a lack of personnel. (R. 18, Ruling, at *4). The Commissioner's 
employees also testified that because certain records had been 
destroyed, it would require more effort to identify those eligible 
for payments. (Tr. at 8, 1. 20 to 9, 1. 2; Tr. at ^42, 1. 29 to 
43, 1. 20). Accordingly, in paragraphs (1) and (2) of its Ruling, 
the Court required the Commissioner to assign additional workers 
to reveiw department records in order to determine which recipients, 
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former and present, were currently eligible for these benefits 

\ • 

and to provide for the payment of such benefits. The defendant 
was additionally ordered to submit monthly reports on his progress 
in this belated compliance. 

Judge Blumenfeld found that another factor contributing to 
the inaffective implementation of his Orders was a "misunderstanding 
of the requirements of the Orders on the part of Welfare Depart¬ 
ment personnel." (P. 18, Ruling, at 5). Therefore, he required 
the Commissioner to issue department policy snecifying that de¬ 
terminations of eligibility must be made in time for checks to 
be mailed within 30 days. (R. 18, Ruling at 13, para. (3)(a). 

The District Court also required the Commissioner to state in 
directive form the policies of presumptive eligibility and as¬ 
sistance from the date of application (less the amount of any 
emergency town assistance benefits paid) as ordered in the Judg¬ 
ment of June, 1972 (R. 18, Ruling at 13, para. (3)(b). 

After lengthly discussion of the extent to which this mis¬ 
understanding of his prior orders had been "exacerbated" by the 
promulgation of two Welfare Department directives placing a 
burden upon recipients to demonstrate "unmet need" in order to 
receive their benefits from the date of application and imposing 
a specific dollar limitation on the amount of such payments from 
the day of application, Judge Blumenfeld found these directives 
"violative of the Court's prior orders." (R. 18, Ruling at 8). 

See, Woolfoik v. Brown, 358 F. Supp. 52^, 53^-35 (E.D. Va., 1973). 
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The Commissioner was therefore required to rescind these non- 
conforming directives. (R. 18, Ruling at 13, para. ( 3) (c). 

The submission of further reports was required to enable the 
Court and plaintiffs 1 counsel to judge the Commissioner's pro¬ 
gress in acheiving compliance with its previous orders. These 

provisions which merely implement the prior orders of the Court 

H 

constitute the total substance of the Ruling, except for the 
award of costs and attorneys' fees. (Discussed, infra, at 
Section III). 

The fact that the Court showed restraint in declining to 
hold the defendant in contempt and attempted only to have its 
original final orders enforced cannot itself become the basis 

The District Court subsequently had occasion to confirm 
the status of the provisions of the March 22nd Ruling as an 
attempt to enforce its prior orders. In rejecting the Commis¬ 
sioner's application for a stay of its Ruling rending appeal 
to this Court, the District Court had occasion to consider 
the defendant's probability of success on the merits. Judge 
Blumenfeld found the grounds advanced by the Commissioner 
insubstantial, including the assumption that the Court of 
Appeals would address the merits of defendant's claim, and 
stated: 

Moreover, the Order of March 22, 197*1, was in a ruling 
on a Motion for Contempt and Other Relief. This Court 
did not hold the defendant Commissioner in contempt, 
but instead supplemented its earlier orders in order 
to more effectively protect the rights of the plaintiffs. 

It is extrememly unlikely that the defendant could attack 
the merits of the Orders of June 16 and June 22, 1972, 
by appealing the Order of March 22, 197*1. The March 22, 

197*1, ruling was based not on the merits of the prior 
orders but on the failure of the defendants to comply 
with those orders. 

Ruling on Defendant Norton's Motion for Relief from 
Judgment and Application for Partial Stay Order, (RJ’irst S 2, 
Denial, at 10, n.3). 
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of defendant's argument that he is entitled to this appeal. 
Because a judgment previously entered has been re-entered does 
not extend the time within which review must be sought from the 
Judgment. F.T.C . v. Minneapolis-Honeywell Regulator Co ., 

344 U.S. 206 (1952). 

In the F.T.C . case, the Court of Appeals had entered a 
judgment reversing one of three parts of a cease-and-desist order 
of the F.T.C. Later it entered another judgment sustaining its 
reversal of that part and decreeing enforcement of the other 
two parts. The Supreme Court denied the F.T.C.'s petition for 
certiorari after the second judgment, finding that the first 
judgment was for all purposes final, and not "tentative, in¬ 
formal, or incomplete." F.T.C ., supra , at 213. 

The test the Court used in deciding that it was without 
jurisdiction to consider the merits of the appeal was a practical 
one: 

The question is whether the lower Court in 
its second order, has disturbed or revised legal 
rights and obligations which, by its prior judg¬ 
ment, had been plainly and properly settled with 
finality. 

F.T.C ., supra , at 212. 

The Court noted that the statutes which limit jurisdiction to 
cases where review was sought within the prescribed time period 
served the general principle that "litigation must at some de¬ 
finite point be brought to an end." Id., at 213; see also. 
Department of Banking v. Pink, 317 U.S. 264 (1942). This Court, 






-19- 


citing F.T.C . and Pink , has also ruled that "the mere fact that 
a Judgment previously entered has been re-entered or revised in 
a immaterial way does not toll the time within which review must 
be sought." Lelberman v. Gulf Oil Corn . 315 F. 2d. 403, 404 
(2d Cir., 1963), cert . denied, 375 U.S. 823 (1963). 

The provisions of the District Court's Ruling in the instant 
case meet the test enunciated by both the Supreme Court and this 
Circuit. All questions litigated in the original action were nut 
to rest by the extensive Memorandum of Decision, Addendum, and 
Final Judgment of June, 1972. There was nothing "tentative, 
informal or incomplete" about these orders. And as in N . L. R. . 

v. Local 282, supra, the Commissioner had several alternatives 
to accepting the final injunctive relief ordered by the Court, 
including an appeal. 

The Commissioner, however, did not appeal. Rather, he chose 
to disobey the District Court's orders for over a year and a 
half. For this disobedience, the Commissioner was not penalized, 
but merely required to finally Implement the orders. He now 
seeks to take advantage of this leniency by asking this Court 
to nermanentlv excuse him from compliance.'’ The interests of 



^The fact the Commissioner cites Edelman v. Jordan,_U.S. « 

39 L. Ed. 2d 662 (1974),reh. denied ,_U.S. ,40 L.Ed.2d 777 (l n 7'n, 

in support of this appeal does not improve his position since he was 
in no way precluded from raising the Eleventh Amendment issue nr or o 
that decision as the defendant did in Rothsteln v. Wyman,467 F.2d 226 
(2d Cir. 1972). cert, denied,411 U..S. 921(1973),by appealing the Judg- 
ment against hifTlTTthin 3^ days. C.f. Campagnuolo v. Whit e, Civ. No.13,968 
(D.Conn.,Jan. 16,1973).where the same defendant under a similar court 
order argued to the same Judge that the Eleventh Amendment holding in 
Rothsteln.supra,required the Court to alter its Judgment, .he Uistr^c^ 
Court rejected this contention and the Commissioner did not appeal t..e 
adverse ruling. 





respect for outstanding court orders and of the avoidance of 
repetitious litigation demand that this untimely appeal from the 
provisions of the Ruling which provided no relief beyond com¬ 
pliance with the District Court's original final orders be dis- 
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TT_ THE DECISION IN EDELMAN V. JORDAN SHOULD MOT BE APPLIED 
RETROACTIVELY TO REVERSE RELIEF ORDERED OVER TWO YEARS 
AGO AND NOW FINALLY EXECUTED. 

If the portions of the Ruling of March 22nd requiring the 
Commissioner to implement the prior orders of the District Court 
are considered appealable, the Commissioner claims they must be 



reversed solely on the basis of the recent decision in Edelman 

v. Jordan , _U.S._, 3 q L.Ed. 2d 662 (March 25, 197^0, reh. 

denied , _U.S._, ^0 L.Ed. 777 (197*0. The relief ordered 

in those portions of the Ruling, however, is not the type pro¬ 
scribed by the holding in Edelman . Even if it were, to reverse 
the relief at this time would require the retrospective annlication 
of the decision in Edelman because the Ruling in Class predates 
that decision by three days. Application of the prevailing doc¬ 
trine of non-retroactivity in civil cases demonstrates that 
Edelman should not be invoked to invalidate relief originally 
ordered over two years ago and now finally executed. 

In Edelman, the Supreme Court held In a 5-*t decision that 
the Eleventh Amendment permits federal courts to order the payment 
of welfare benefits by a state official only when such payment 
is incident to prospective injunctive relief. Plaintiff had brought 
an action for declaratory and injunctive relief against the Illinois 
officials administering the federal-state Aid to the Aged, Blind 
and Disabled (AABD) programs, claiming that they were violating 
federal law and the Equal Protection Clause by following state 
regulations which did not comply with federal time limits for 
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processing A4BD applications. The district court entered a per¬ 
manent injunction requiring compliance with the federal time 
limits and also ordered the state officials to release and remit 
AABD payments wrongfully withheld from eligible persons who had 
applied for benefits between July 1, 1968, the date of the federal 
regulations, and April 16, 1971, the date of the court's preliminary 
injunction. The Court of Appeals affirmed, hold-ng, inter alia , 
that the Eleventh Amendment did not bar the restitution of such 
benefits. Jordan v. Weaver, 467 F. 2d 985 (7th Cir. 1973). 

" i.' 

In reversing that part of the lower court's order which reauired 
the welfare director to remit benefits prior to the date of the 
preliminary injunction, the Supreme Court emphasized that impact 
on the state treasury was not the touchstone of the rule it was 
announcing. Money paid out by state officials in shaping their 
conduct to the mandate of prospective court decrees Is a necessary 
result of compliance, according to the Court. Such an "ancillary 
effect" is "permissible and often Inevitable." 39 L.Ed. 2d, at 675. 
The Edelman situation was distinguishable because the defendants 
had been under "no court-imposed obligation" to conform their con¬ 
duct to a particular standard at that time the payment of funds 
was ordered. 39 L.Ed. 2d at, 675-76. 

The instant suit was filed on December 6, 1971. The original 
orders of the Court were entered on June 16, June 22, and June 29, 
1972. The only provisions of the orders of June , 1972, required 
to be complied with by the Ruling of March 22, 1974, to which 
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Edelman "could conceivably be applicable," are those requiring 
payment of benefits to recipients whose applications were approved 
subsequent to the date the suit was filed but prior to the date 
of the District Court's June orders. (R. 18, Ruling, at 11-12, 

s 

S, 

paras. (1) and (2); R. First S. 2, Denial, at 8, n. 1). The 
provisions of the Ruling implementing other parts of the orders 
by requiring the issuance of regulations governing the time limits 
for processing applications, presumptive eligibility, and assist¬ 
ance effective from the date of application; by rescinding the 
intervening departmental directives; and by requiring continued 
compliance reports , do not involve the payment of benefits prior 
to the date prospective injunctive relief was entered in this 
case. 

Even the benefits for the six-month period prior to June, 

1972, are distinguishable from those at issue in Edelman . For 
unlike the defendant in Edelman , the Commissioner herein was 
already under a "court-imposed obligation" to release the benefits 
at the time the March 22nd Ruling was entered again mandating 
their payment. The benefits were thereby transformed from their 
prior status as payments not incident to prospective injunctive 
relief into an "ancillary effect" of correcting the defendants 
disobedience of unchallenged court orders. Under the rule in 
Edelman these payments must be categorized as "permissible" and 
even "inevitable" results of complying with a court decree. 

If the benefits ordered to be paid recipients between December, 
1971, and June, 1972, are found to be counterparts of the payments 





precluded In Fdelman , the issue is whether the Eleventh Amendment 
holding announced in F.delman should be applied retrosnectively 
to bar them. In Fdelman , the Supreme Court gave no guidance on 
the resolution of this issue. The Court spoke of retrospective 
application only in the context of an alternative ground the 
welfare director presented for disallowing the payments. The 
state official contended that the decision of the District Court 
in Fdelman holding the federal time renuirement were "law" should 
not have been apnlied retrospectively to Fdelman Itself to 
mandate the payment of all benefits from July, 1968>forward. 

39 L.Ed. 2d at 670 , n. 7. It was in light of the Court's dis¬ 
position of Fdelman on Eleventh Amendment mounds that there 
was "no reason to address this contention." Id_. However, the 
doctrine of non-retroactivity elsewhere enunciated by the Supreme 
Court dictates that Edelman should not be applied to require the 
return of the benefits ordered and finally paid in the instant 
case. Chevron Oil Co . v. Huson , U.S. 97(1971); Lemon v. 
Kurtzrnan, 411 U.S. 192 (1973). 

In Chevron the plaintiff brought suit under the Lands Act, 

^4 3 U.S.C. §1331 et seq . , to recover for personal injuries sustained 
by him while employed on the defendant's artificial island drilling 
rig off the Louisiana coast. At the time the lawsuit was filed, 
precedent interpreted the Act to make general admiralty law, in¬ 
cluding the equitable doctrine of laches, applicable. Rut prior to 
trial the Supreme Court decided Rodrigue v. Aetna Casualty & 

Surety Co. , 395 U.S. 352 (1969), holding state law, not admiralty 
doctrine, should be applied under the Lands Act. 





-25- 


Re lying on the new Supreme Court decision, the lower court 
held that the Louisiana one year statute of limitations governed 
rather than the admiralty law which would have permitted the 
action and dismissed the case. The Supreme Court agreed with 
the lower court that the state statute of limitations governs 
in Lands Act cases under Rodrigue , but held that the Rodrigue 
decision should not be invoked to require application of the 
time bar retrospectively to the Chevron case. 

Three factors were considered by the Court in determining 

whether the decision should be applied non-retroactively: 

First, the decision to be applied non-retro- 
actively must establish a new principle of law, 
either by overruling clear past precedent on 
which litigants may have relied,..., or by deciding 
an issue of first impression whose resolution 
was not clearly foreshadowed, .. Second, it has 
been stressed that "we must ... weigh the merits and 
demerits in each case by looking to the prior history 
of the rule in ouestion,its purpose and effect, and 
whether retrospective operation will further or re¬ 
tard its operation."... Finally, we have weighed 
the inequity imposed by retroactive application, 
for "(w)here a decision by this Court could produce 
substantial inequitable results if applied retro¬ 
actively, there is ample basis in our cases for 
avoiding the 'injustice of hardship' by a holding 
of non-retroactivity."... 

404 U.S., at 106-07 (citations omitted). 

Addressing the first factor, the Court held Rodrigue 
to be a case "of first impression" in the Court. Chevron , supra , 
at 107. Moreover, the Court found the decision "effectively 
overruled" a line of court of appeals cases on the issue. Noting 
that a primary purpose of the rule established in Rodrigue was 
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to help injured employees by affording them comorehenslve and 
familiar remedies, the Court reasoned that this purpose would 
not be furthered by applying the rule retrospectively to deprive 
the Dlaintiff in Chevron of any forum to obtain a remedy. The 
Court concluded that allowing such a deprivation would not serve 
the ends of equity, the third and final factor to be considered. 
Chevron , sunra , at 108. 

The criteria enumerated in Chevron for non-retroactivity 
are likewise satisfied in the Instant case. Like Rodrigue , supra , 
the decision in F.delman overruled past precedent on which plain¬ 
tiffs had relied. In Class , the precedents were even more weighty 
than those involved in Rodrigue, because they were cases handed 
down by the Supreme Court itself. Three district court .judgments 
requiring state directors of public aid to make the type of pay¬ 
ment at issue in Edelman had recently been summarily affirmed 
by the Supreme Court notwithstanding Eleventh Amendment arguments 
made by state officials on appeal. State Department of Health 
and Rehabilitative Services v. Zarate , 407 U.S. 918 (1972), aff'g , 
347 P. Supp. 1004 (S.D. Fla., 1971); Sterrett v. Mother's and 
Children's Right Organization , 409 U.S. 809 (1972), aff'g , un¬ 
reported order and judgment of N.D. Ind., 1972, on remand from 
Carpenter v. Sterrett , 405 U.S. 971 (1971); Caddis v. Wyman , 

304 F. Supp. 717 (S.D.N.Y., 1968) (order at CCH Pov. L Rptr. 
Transfer Binder para. 10,506), aff'd per curiam sub nom ., Wyman 
v; Bowens, 397 U.S. 


49 (1969). 
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In yet another case, the Eleventh Amendment objection to 

retroactive relief was presented to the Court in a case which 

was actually argued. Shapiro v. Thompson , 394 U.S. 6l8 (1968), 

aff'g , Thompson v. Shapiro, 270 F. Supp. 331, 338 n. 5 (D.Conn., 

1967) (per Smith, Blumenfeld, and Clarie). Mr. Justice Rhenquist, 

speaking for the majority in Edelman stated: 

"Shapiro v. Thompson and these three summary 
affirmances obviously are of Drecedential 
value in support of the contention that the 
Eleventh Amendment does not bar the relief 
awarded by the District Court in this case." 

Edelman at 677; id., at 683-84 (Douglas, J., dissenting). 

The relief mandated by Judge Blumenfeld in his orders of June, 

1972, and reordered in his ruling of March 22, 1974, was there¬ 
fore based on sound judicial precedent .^ 

In deciding Edelman , the majority found it necessary to 
specifically "disapprove" the Court's prior cases. 3 Q L.Ed. 2d 
at 677. The Court held that it was less constrained by the principle 
of stare decisis in dealing with constitutional questions. Id . 

The Court also described Edelman as the "first opportunity"it 


^In addition to the Supreme Court cases was a formidable 
body of federal decisions throughout the country which had ordered 
state officials to make restitution to public aid recipients of 
benefits wrongfully denied. McDonald v. Dept of Public Welfare , 
430 F. 2d 1268 (5th Cir. 1970); Wilson v. Weaver , 358 F. Supp. 
1147, 1152 (N.D. Ill. 1973); Alexander v. Weaver , 345 F. Supp. 

666 (N.D. Ill. 1972); Schaak v. Schmidt, 344 F. Supp. 99, 104 
(E.D. Wis. 1971); Alvarado v. Schmidt, 317 F. Supp. 1027 (W.D. 

Wis. 1970); Stoddard v. Fisher, 330 F. Supp. 566 (D. Me. 1971); 

Tripplett v. Cobb, 331 Surp. 652 (N.D. Miss. 1971); Bax ter v. 
Birkins, 331 F. Sunp. 222, 226 (D. Colo. 1970); Ojeda v. Hackney, 
319 F.“Supp. 149 (N.D. Tex. 1970), aff'd , 452 F. 2d 947 (5th Cir. 
1972); Brooks v. Yeatman, 311 F. Supp. 364 (M.D. Tenn. 1970); 
Machado v. Hackney, 299 F. Supp. 644 (W.D. Tex. 1969). 
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had taken to "fully explore and treat the Eleventh Amendment as¬ 
pects of [retroactive] relief in a written opinion." Id. Edelman , 
like Rodrigue, thus established a new principle of law which 
similarly should not be invoked to bar recovery in the instant 
case. 

The purpose of the rule announced in Edelman is to protect 
state officials from being required to pay out money which should 
have been paid prior to court action, but was not. 3° I-.E. 2d 
at 67*5-676 . The District Court in Edelman had ordered the pay¬ 
ment of benefits wrongfully withheld for over three years prior 
to the entry of the preliminary injunction. The payments of 
these benefits would require "a very substantial amount of money . 
3P L. Ed. 2d at 673 . However, the payments were never made, due 
to the issuance of stays of the provisions relating to restitution. 
Edelman v. Jordan , HlH U.S. 1301 (1973). Thus, application of 

the rule announced in Edelman to Edelman itself furthered the 
purpose of the rule by relieving the state official of the 
necessity of making the payments. 

7 

In Class, however, the judgment has finally been executed. 
Unlike the payments ordered in Edelman , the benefits here covered 
only a six-month period after the filing of the lawsuit. In 
addition, the Court specified that all town welfare payments re¬ 
ceived by a recipient were to be deducted from the amount of AFDC 


^Benefits have been calculated and paid in all but about 125 
cases, according to the Commissioner. See, letter of the Commissioner 
to the Court dated July 17, 197 1 *, a copy of which Is attached hereto 
as Supplement "B" . 
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benefits owed by the State. These supplemental benefits went 
only to those recipients "currently eligible" to receive them. 

(R. 18, Ruling at paras. (1) and (2). Given the relatively 
small amounts of money involved and the current needy status 
of the recipients, it is unlikely that the Commissioner could 
recover the payments in any event. Therefore, the purpose of 
the rule in Edelman would not be served by apnlying it reto- 
actively to the instant case. 

The final criterion used by the Court in Chevron , was 
whether a retrospective application of the rule would produce a 
inequitable result. Chevron , supra, at 108. In Class, substantial 
injustice and hardship would result from retrospective application 
of Edelman . It would be a serious miscarriage of justice to 
force needy welfare recipients to repay the benefits due to 
them for over two years and paid to them so belatedly. Like the 
injured plaintiff in Chevron , the plaintiffs in Class relied on the 

law as it then was to protect them. 

Moreover, they relied on the public official to obey the 
law and pay them their benefits as the Court had decreed. Instead, 
the Commissioner sat back and awaited a more favorable ruling in 
another case. This Court should not reward behavior that has 
such serious implications for our system of Justice. 

In the other leading case on non-retroactivity in civil cases. 
Lemon v. Kurtzman , ^11 U.S. 192 (1973) ( Lemon II), the Court 
decided that an earlier decision on constitutional grounds in 
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the same case. Lemon v. Kurtzman , 403 U.S. 602 (1971),( Lemon I), 
would not be applied retroactively to bar the payment of state 
funds. In Lemon I the Court held that the Pennsylvania statutory 
program to reimburse nonpublic sectarian schools for certain 
secular educational services violated the Establishment Clause 
of the First Amendment. In that case plaintiffs abandoned their 
attempt to enjoin the payment of state funds under the program 
for the first year, and did not seek to enjoin contracts or pay¬ 
ments for the second or third years. Only after the Supreme 
Court's decision, on remand, did they seek to prevent the re¬ 
imbursement by the state for services provided by the schools 
under contracts for the third year prior to the decision in 
Lemon I. 

Under these circumstances, the Court affirmed the decision 
of the lower court which permitted state payments for services 
performed prior to the decision in Lemon I, but enjoined any pay¬ 
ments under the program for services rendered afterward. 

Lemon , 411 U.S. 192 (1973). The Court stressed that the broad 
discretionary power of trial courts in shaping equity decrees 
extends to cases with constitutional dimensions. The Court relied 
on the findings of the District Court supporting its order, that 
to allow the payments would not "substantially undermine the 
constitutional interests at stake in Lemon I" but to deny them 
would impose a substantial hardship on the recipients of the 


payments. 
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The Commissioner herein, like the plaintiffs in Lemon , 
did not attempt to halt the payment of state funds through the 
prompt use of the legal process. Only after the conclusion of 
the contempt proceeding Initiated by the plaintiffs in Class 
did the Commissioner seek to prevent the restitution by the 

l 

state of benefits still owed to the plaintiffs under the extant 
orders of the District Court, by attempting to invoke the newly 
announced rule in Edelman . The District Court properly found 
the possibility of constitutional harm resulting from payment 
in Class to be equally as "remote" as it was in Lemon and the 
hardship resulting from a denial similarly severe. Just as the 
payment of state funds for all obligations owed prior to the 
decision in Lemon I was permitted in Lemon II, so should the 
payments ordered prior to the decision in Edelman be permitted 
to stand in Class . 

Though relying exclusively on Edelman , nowhere in his 
brief does the Commissioner actually argue that the rule announced 
in that case should be applied retroactively to the Instant case. 
Rather, he presents the novel argument that the holding of Edel¬ 
man has always been the law, since 1798 when the Eleventh Amend¬ 
ment was ratified. (Brief of Appellant at 8). What the Court 
called in Lemon the "modern approach" was succinctly stated earlier 


in Chevron: 
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We should not Indulge in the fiction that che law 
now announced has always been the law .. . 

Chevron, supra, 404 U.S. at 107, citing Griffin 
v lT uAoIiT~351 U.S. 12,26 (1956) (Frankfurter, 

J., concurring in judgment). 

The fact that the rule involves a jurisdictional bar as in 
Chevron or even a constitutional prohibition as in Lemon does 
not convert a new judicial interpretation into a timeless pre¬ 
cept . 


For this Court to embrace this proposition that the 
Eleventh Amendment has consistently been interpreted strictly 
would require ignoring the historic change introduced by the 
decision in Ex Parte Young , 209.U.S. 123 (1908), which has 
significantly limited the scope of the Eleventh Amendment since 
its pronouncement. Moreover, to so rule would open the flood¬ 
gates to state officials seeking to reopen final Judgments 
rendered since 1798 which required payment for obligations in¬ 
curred prior to the entry of prospective injunctive relief. 


The decision in Edelman should not be applied retroactively to 
reverse relief originally ordered over two years ago and now 


finally executed. 



III. 


THE DECISION IN EDELMAN v. JORDAN DOES NOT BAR THE DISTRICT 
COURT’S AWARD OF COSTS AND ATTORNEYS' FEES INCIDENT TO AN 
ORDER GRANTING PROSPECTIVE INJUNCTIVE RELIEF. 

It is well established that In the interests of Justice, 

costs and attorneys’ fees may be granted to counsel for the 

prevailing party within the broad equitable powers of a district 

court. Hall v. Cole , 412 U.S. 1, 4-5 (1973), Mills v. Electric 

Auto Lite Co., 396 U.S. 375, 391-92 (1970); Brandenburger v. i 

Thompson , 494 F. 2d 885, 888 (9th Cir. 1974). The Commissioner 

contends, hovrever, that the decision in Edelman v. Jordan ,_ 

U.S._, 39 L. Ed. 662 (1974), reh. denied , 40 L. Ed. 2d 777 

(1974), bars such an award against a state official. His reliance 

on E delman is misplaced because the Supreme Court in construing 

the Eleventh Amendment held that a federal court can renuire 

navments by state officials incident to prospective injunctive 

relief. The matter of attorneys' fees was not at issue in 

Edelman but such payments clearlv have only that "ancillary 

effect" permitted under Edelman . 

This Circuit recently considered the ouestion in light 
of Ed elman , and concluded that an award of attorneys' fees to 
the prevailing party against a State official does not violate 
the proscription of the Eleventh Amendment. Jordan v. Fusarl , 

496 F. 2d 646 (2d Cir. 1974). Plaintiffs sued the State 
Commissioner of Labor and Administrator of the Unemployment 
Compensation Act, alleging that the policy of the State of 
Connecticut of denying unemployment compensation to women in 
the months before and after childbirth was unconstitutional. 

The suit was settled and the Court awarded attorneys' fees to 
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plaintiffs' counsel, one of whom was a non-profit organization, 
Women's Law Fund, Inc., from the fund created for the plaintiff 
class. The State Commissioner appealed the award of attorney's fees. 

In remanding the case to the district court for a reconsider¬ 
ation of the theory underlying the award and of the precise amount 
of the award, this Court directed the district court to consider 
the propriety of awarding reasonable attorneys' fees against the 
defendant state official without deduction from the benefits to 
the plaintiff class. Jordan, supra , at 650-651. Aside from re¬ 
jecting the appellant's Eleventh Amendment claim as to attorneys' 
fees on the basis of the settlement of tne merits of the lawsuit, 
Judge Feinberg, writing for the panel observed: 

[I]t appears to us that the allowance awarded here, 
as part of an order granting injunctive relief has 
at most the "ancillary effect on the state treasury',' 
which Edelman v. Jordan , supra , characterizes as 
"a permissible and often inevitable consequence of 
the principle announced in Ex Parte Young," 209 
U.S. 123 (1908). 

496 F. 2d, at 651 (footnote omitted). 

The Ninth Circuit has also recently held that "an award of 
attorneys' fees assessed against a state official acting in his or 
her official capacity is not prescribed by the Eleventh Amendment. 
Brandenburger , supra , at 888. 

In 1971 plaintiff sued the Hawaii Welfare Director to enjoin 
his enforcement of a newly-adopted one-year durational residency 
requirement for eligibility for State Welfare benefits which was 
substantially identical to the requirement invalidated two years 
earlier in Shapiro v. Thompson , 394 U.S. 618 (1969). 

Before trial, the director abandoned his position and 
stipulated to Judgment. The plaintiff then moved for attorneys' 


fees. The district court denied the motion because It found 
no bad faith, because plaintiff's counsel was a non-profit 
organization and because, according to concurring Circuit 
Judge Koelsch, it considered itself without power to make such 
an award, presumably due to the Eleventh Amendment. The Court 
of Appeals rejected each of the bases for the denial. 

The First Circuit reached the same result in a decision 
handed down after Edelman . Holtt v. Vitek , 495 F. 2d 219 
(1st Cir. 1974). The Court of Appeals upheld the district 
court's award of attorneys' fees against the state prison 
official. Although the Court did not mention the Eleventh 
Amendment argument, it stressed that the district court "was 
well within the bounds of its discretion" in making the award. 
495 F. 2d, at 220. 

Relying on the decision in Holtt and the First Circuit's 
earlier affirmation of an attorneys' fees award in Natural 
Resources Defense Council Inc , v. E. P. A. , 484 F. 2d 1331 
(1st Cir. 1973), Chief Judge Pettine recently awarded costs 
and attorneys' fees to plaintiffs' counsel against defendant 
state officials. Souza v. Travisono, Civ. Action No. 5261 
(D.R.I. July 8, 1974) (a copy of which is attached hereto as 
Supplement "C"). The suit was brought on behalf of prisoners 
claiming denials of their constitutional right to access to 
counsel and the right to the confidentiality in attorney- 
client communications by attorneys from a government-fun led 
program designed to provide legal services to indigent 
prisoners. In rejecting the contention of the state officials 
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that an award of costs and attorneys’ fees against them was 
barred by the Eleventh Amendment, Judge Pettlne refused to 
extend the holding of Edelman , supra , to bar the equitable 
award of attorneys’ fees. Souza , Slip Opinion, at 7, n.3. See 
also, the awards of costs and attornevs’ fees by Judge Pettine 
in Glguere v. Af fleck , 370 F. Supp. 15 1 * (D.R.I. 197*0 (unreported 
Judgment of March 27, 1974, at 3-4) (food stamp benefits), and 
Roselll v. Af fleck , No. 5359 (D.R.I., May 8 , 1974) (welfare 
benefits). 

Many other courts have avrarded attorneys' fees against 
state agencies or officials. QJeda v. Hackney , 452 F.2d 947 
(5th Cir. 1972) (welfare benefits); Taylor v. Perini , 359 F.Supp. 

1185 (N.D. Ohio 1973) (prisoners' rights); La Raza Unida v. 

Volpe, 57 F.R.D. 94, 101-102 n. 11 (N.D. Cal. 1972) (environ¬ 
mental protection); N.A.A.C.P. v. Allen , 340 F. Supp. 703, 708, 

710 n. 10 (M.D.Ala. 1972) (desegregation). Such payments have 
been ordered even though the state officials argued that the 
awards were barred bv the Eleventh Amendment. See, e.g ., Pirns v. 
Arnos , 340 F. Supp. 691, 694 n. 8 (M.D. Ala. 1972), aff’d mem,.. 
sub nom .,Amos v. Sims , 409 U.S. 942 (1972); and Oates v. Collier , 

489 F. 2d 298 (5th Cir. 1973.) Contra , Jordan v. Qllllgan , 

No. 73-1973 ( 6 th Cir. 1974). The Supreme Court has also held 
that the federal judiciary has the power to tax costs against a 
state. Fairmont Creamery Co .v. Minnesota , 275 U.S. 70 (1972); 

S ee also , Utah v. United States , 304 F. 2d 23 (10th Cir. 1962). 
cert, denied , 371 U.S. 826 (1962), cited with approval by this 
Court in Jordan v. Fusarl, 496 F. 2d 646, 651 , n. 11 (2d. Cir. 1974). 




See also , Wright and Miller, federal Practice and Procedure : 

Civil Sec. 2665, at 124 (1973 ed.), and cases cited therein. 

With the possible exception of the provision that the 
benefits owed recioients for the period between the filing of 
the lawsuit and the date of the orders be paid (See Section II, 
supra), all portions of the Ruling of March 22nd constituted 
prospective injunctive relief. The Commissioner was ordered 
to issue regulations, rescind directives and submit reports. 

(R. 18, Ruling, paras. (3)(a),(b), and (c). The payment of 
costs and attorneys' fees ordered in the Ruling was thus incident 
to the entry of prospective injunctive relief at that time 
and therefore, like the payments in Brandenberger , Holtt , Souza, 
and all other cases cited at pp. 35 to 36, supra , permissible under 

Edelman . 

In distinction to the other attorneys' fees cases, however, 
the award in Class was not ordered attendant to the end of the 
initial stage of litigation. Rather, this case concerns the 
narrower issue of the propriety of such an award for the pro¬ 
secution of a motion for contempt necessitated by the unjustified 
failure of a state official to implement extant orders of a 
district court from which he never appealed. Such an award has 
only the ancillary effect upon the Commissioner permitted under 


Edelman. 
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One appellate court has so ruled with respect to compensa¬ 
tory damages in a case whose facts are dramatically similar to 
those in the instant case. In Rodriguez v. Swank , 318 F.Supp.289 
(N.D. Ill. 1970), aff'd . mem., 403 U.S. 901 (1971), the Supreme 
Court summarily affirmed the judgment of the three-judge district 
court of 1970 ordering the Illinois Department of Public Aid to 
process all AFDC applications within 30 days from the time they 
were filed. A supplemental order was entered in February, 1972, 
to enforce compliance with the earlier order. Because non-com¬ 
pliance persisted, plaintiffs moved October, 1072, for further 
remedies including $100 in compensatory damages to any AFDC re¬ 
cipient whose application, through no fault of the recipient, 
was not processed within 30 days. The district court granted 
the relief sought. 

On appeal the Seventh Circuit affirmed the compliance ruling 
after full consideration of the import of Edelman , supra . 

Rodriguez v. Swank, 496 F. 2d 1110 (7th Cir. 1974). The Court 
noted that the holding in Edelman permitted payments incident to 
compliance with prospective injunctive orders of a federal court. 
496 F. 2d at 1112. The Court reasoned that the power to issue 
prospective injunctive relief requiring adherence to federal 
regulations "would be meaningless if the injunction were unenforce¬ 
able." 496 F.2d, at 1112-1113. 
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Thus . as in Class, 

[t]he fiscal consequence to the state treasury 
was the necessary result of attempts to gain 
compliance with a decree which by its term was 
prospective in nature. "Such an ancillary effect 
on the state treasury is a permissible and often 
inevitable consequence of the principle announced 
in Ex parte Young , supra." [39 L.Ed.2d, at 675 ]. 

Rodriguez , supra, ^96 F.2d, at 1113. 

Appellees submit, therefore, that the District Court had Juris¬ 
diction to order the payment of attorneys’ fees against the 
Commissioner and urge the Court to affirm that award. 
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IV. THE COURT PROPERLY EXERCISED ITS INHERENT EQUITABLE 
POWER IN AWARDING COSTS AND ATTORNEYS* FEES INCURRED 
IN PROCEEDINGS NECESSITATED BY THE COMMISSIONER’S 
REFUSAL TO IMPLEMENT THE OUTSTANDING ORDERS OF THE 
DISTRICT COURT. 

It is now beyond dispute that federal courts have equitable 

powers to award attorneys' fees in appropriate cases. Snrague 

v. Tlconic National Bank , 307 U.S. 161, 166 (1939). The case of 

Stolberg v. Members of Bd. of Trustees for State College of 

Connecticut , 474 . F. 2d 485 (2d Cir. 1973), involved a civil 

rights action by an assistant professor against the former 

president of the State College and members of its board of 

trustees. The district court fouriu chat Stolberg had been 

discharged in retaliation for exercise of his First Amendment 

rights and directed the trustees to offer reinstatement with 

tenure and no loss of seniority but denied the reauest for 

damages and attorneys' fees. On appeal this Court reversed 

the finding as to attorneys' fees, stating: 

Although the award of attorneys' fees is 
restricted to the texceptional case.... 

The standard is whether bringing of the 
action should have been unnecessary and 
was comoelled by the School board's 
unreasonable, obdurate obstinancv... 

Stolberg , sunra , at 490. 

Tcitations omitted). 

When tested by that standard the award of attorneys' 
fees and costs against the Commissioner in both his official 
and individual capacities by the District Court in the instant 
case was clearly correct. During the course of the hearing held 
on plaintiffs Motion for Contempt and Other Relief the 
Commissioner admitted being in non-compliance with the court's 
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prior orders. This admission was necessitated by his own 
bi-monthly statistical reports which revealed that an annual 
average of 18.1J5 of all AFDC applications filed were not 
processed within 30 days. Significantly, when the Commissioner 
stopped submitting the reports, the degree of non-compliance 
increased steadily. The director of intake at one of the 
Commissioner's sub-district offices testified that by December, 
1973, the degree of non-compliance in his office had reached 
37% and that his office was not 'the worst". 

The reason for this widespread, very substantial, and 
increasing degree of non-compliance according to the Commissioner» s 
employees was insufficent personnel, and the District Court 
so found. In responding to this proffered defense the District 

Court stated: 

In the order of June 16, 1972, however, it 
was stated, "Lax Administration provides no 
justification for this delay in determining 
eligibility". The point is no less true now: 
non-compliance with the Court's orders will 
not be excused because the Welfare Department 
has failed to assign sufficient personnel to 
the task. 

Ruling on Plaintiffs Motion for Contempt and 
Other Relief (R. 18, Ruling, at 4). 

Indeed, the Commissioner's course of conduct with respect 
to this one portion of the District Court's prospective orders 
was not only "unreasonable and obdurate", but directly defiant. 

His persistent failure in the face of a permanent injunction to 
hire sufficient personnel to process all AFDC applications within 
30 days was wilfull and continuous, and merits a finding of bad 
faith. This is all the more true in light of his admission at 


V 
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the hearing that emergency general assistance payments to AFDC 
applicants were "lower", and the testimony of a experienced 
town welfare director that the level of such town assistance is 
"substantially less" than the level of benefits under the 
AFDC flat grant. 

The power of the Court to award attorneys' fees for 
expenses incurred in enforcing a valid judgment has long been 
established. In Toledo Scale Co. v. Computing Scale Co. , 261 
U.S. 399, 428 (1923), the Court expressly recognized the power 
of a trial court to award "compensation for the expenses 
incurred by the successful party to the decree in defending 
its rights..." 

The Commissioner contends that he should not have been 
found individually liable for the award of costs and attorneys' 
fees because he neither abused his discretionary ~ .rity nor 
acted beyond the scope of his authority. Brief of Appellant, 
at 19. But the record belies this contention. The promulgation 
of an unpublished directiv e on May 4, 1973» which required 
recipients to demonstrate actual "unmet need" in order to receive 
the benefits to which they are entitled and which established 
an arbitrary limit on the amount of benefits which would be paid 
to the recipient (R. 15(0), Appendix to Motion (Directive)), 
expressly contravened the orders of the District Court which 
mandated that an individual found eligible be awarded benefits 
from the date of application "only to the extent that emergency 
town welfare benefits received by these recipients were less 
than the AFDC payments. (R.ll, Judgment, at 2). 
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In analyzing the effect of the directive the District 
Court reasoned that misunderstanding by departmental employees 
was "exacerbated" by the promulgation of the directive (R. 18, 
Ruling, at 6), and concluded that "plaintiffs' argument that im¬ 
position of a fixed dollar amount limiting retroactive payments 
constitutes a disincentive to the Department to process eligi¬ 
bility applications speedily is wel] taken." (R. 18, Ruling, 
at 9). The District Court thereby ordered the Commissioner to 
rescind the directives and to promulgate a clear statement of 
policy in consonance with its orders as to payments from the 
date of application. (R. 18, Ruling, at 9, 12-13 para. (3)(c)). 
Having the knowledge that his unpublished directive would 

be fully implemented by departmental employees, the Commissioner 
acted at his own peril in failing to seek prior approval of the 
directive from the District Court, and in willful disregard of 
its clear orders. 

Finally, at the hearing, the disclosure was first made that 
none of the benefits owing to eligible recipients for the period 
from December, 1971, to June, 1972, had ever been paid. The 
record evidence demonstrates that the relevant records, necessary 
in order to identify those eligible for payment at this late date, 
had been destroyed. (R. 2, Transcript, at 8, 1. 20 through 9, 

1. 1; Tr., at 42, 1. 19 through 43, 1. 20). Destruction of de¬ 
partmental files subject to the reach of the District Court 
orders which he never appealed vitiates the Commissioner's de- 
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fense "that this aspect of the order was originally overlooked 
by the welfare department, and when its enforcement was never 
sought, appears to have been forgotten." Brief of Appellant, 
Statement of the Case, at 3. 

In Brandenburger v. Thompson , ^9^ F.2d 885 (9th Cir. 

197M), Circuit Judge Koelsch, specially concurring, found that 
the defendant state official's refusal to follow the Supreme 
Court's decision in Shapiro , supra , constituted bad faith. "[T]he 
real inquiry . . . should be upon the defendant's conduct which 
precipitated this litigation . . Brandenburger , supra , at 

891 (Koelsch, C.J., specially concurring). In the instant case 
the Commissioner's conduct which necessitated the contempt pro¬ 
ceeding ranged from his defiant refusal to hire sufficient per¬ 
sonnel to comply with the District Court's orders, to the promul¬ 
gation of an unpublished directive contravening the orders re¬ 
specting the full payment of benefits from the date of applica¬ 
tion, and finally to the destruction of records necessary to the 
prompt, but belated,.effectuation of full relief to the plaintiff 
class. The District Court's award of costs and attorneys' fees 
against the Commissioner in both his individual and official 
capacities was clearly correct as an exercise of its equitable 
powers to ensure full compliance with its valid prior orders in 
the face of "unreasonable, obdurate obstinacy." Stolberg , supra , 
at H90. 

The District Court's award of costs and attorneys' fees in 
the exercise of its equitable powers is also justified under the 
"private attorney general" doctrine. Under that doctrine, an 
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award of attorneys' fees should be made to a litigant who (1) 
furthers the interests of a significant class of persons by 
(2) effectuating a strong congressional policy. "The award 
serves the purpose of encouraging such public minded suits. 

See Sims v. Amos, supra , at 694-695; La Raza Unida v. Volpe, 

57 F.R.D. 94 (N.D. Cal. 1972)." Braadenburger , supra , at 888 
(other citations omitted). Under this doctrine the question of 
the good or bad faith by the defendant is irrelevant. Sims, 
supra , at 694-695; Braadenburger , supra , at 888. 

In Braadenburger , the Ninth Circuit awarded attorneys' fees 
to pl&intiff's counsel, the ACLU. Like the plaintiff therein 
whose challenge to Hawaii's newly enacted durational residency 
requirement benefitted a significant class of potential welfare 
recipients by vindicating their federally protected right of 
interstate travel, the plaintiffs in the instant case have con¬ 
ferred a substantial benefit upon a significant class of persons 
composed of potential AFDC recipients by vindicating their fed¬ 
erally protected right to a prompt determination of eligj.^-.lity 
and their Constitutional rights under the Fourteenth Amendment 
to the payment in full of AFDC benefits from the date of appli¬ 
cation. 

The plaintiffs in the instant case are likewise similarly 
situated to their counterparts in Holtt , supra , and Souza , supra , 
whose litigation resulted in constitutional redress for viola¬ 
tions of their civil rights as prisoners, and justified an award 
of attorneys' fees against state officials under the private 
attorney general doctrine. Holtt , supra , at 221; Souza, supra, 



Slip Opinion, at 6-7; see also , Natural Resources Defense 
Council, Inc, v. E.P.A. , 484 F.2d 1331, 1333 (1st Cir. 1973); 
Stanford Dally v. Zurcher , 366 F.Supp. 18, 25 (N.D. Cal. 1973). 

Although not raised by the Commissioner, appellees submit 
that the District Court properly ordered a modest award of costs 
and attorneys fees to the two legal services programs which 
employ plaintiffs’ counsel. In Jordan v. Fusarl , supra , this : 
Court thought Commissioner Fusari’s contention unpersuasive 
that an award of attorneys fees was not warranted because one 
of the law firms representing plaintiffs' class therein was a 
non-profit organization, Women's Law Fund, Inc. 496 F.2d, at 
649. In Souza , supra , the court awarded attorneys' fees to three 
private attorneys employed by a federally-fnnded program to pro¬ 
vide legal services to prisoners. In so ruling. Chief Judge 
Pettine remarked: 

[t]hrough experience this Court has learned 
that often the actions of private attorneys 
willing to devote their time and highly re¬ 
fined skills is absolutely essential for the 
protection of the constitutional rights of 
prisoners. The private bar should be en¬ 
couraged to undertake such difficult and 
time-consuming litigation 

Souza , supra . Slip Opinion, at 7. 

In Holtt , the First Circuit while av^oving the denial 
by the district court of attorneys' fees to New Hamnshire Legal 
Assistance because an award of fees was made to private attorneys 
in the case, the court reasoned that but for the existence of 
the private attorney no legitimate policy would be served in 
denying attorneys' fees to the legal services program. 495 F.2d, 
at 221; Brandenburger, supra , at 889. See generally , Note, 





A wards of Attorneys* Fees to Legal Aid Offices , 87 Harv. L. 

Rev. Ull (1973). 

For the above reasons appellees submit that the District 
Court's award of costs and attorneys' fees to plaintiffs' 
counsel entered as it was in connection with a contempt pro¬ 
ceeding to vindicate the plaintiffs' rights and the authority 
of the court should be affirmed. As this Court has recently stated, 
the District Court is che forum most familiar with the partic¬ 
ular equities in a particular case, and thus attorneys' fees 
are a matter left to the reasonable discretion of the trial 
judge. Alpine Pharmacy, Inc, v. Chas. Pfizer & Co., Inc. , *48l 
F.2d 10*45, 1050 (2d Cir. 1973); Bridgeport Guardians, Inc..v. 

Members of the Bridgeport Civil Service Commission , Nos. 73-2595, 
7*1-101*4 (2d Cir. June 3, 197*4) (per Waterman, Friendly and 
Mulligan), Slip Opinion, at 3929. 






CONCLUSION 


For all the foregoing reasons, the appeal from the pro¬ 
visions of the District Court’s Ruling that required the 
Commissioner to comply with its previous orders should be 
dismissed, and the award of costs and attorneys’ fees should 
be affirmed. 


Respectfully submitted, 


t / L>-j^ C^-> /Casf 


Marilyn Kaplan Katz 
Fairfield County Legal Services 
412 East Main Street 
Bridgeport, Connecticut 06608 
203-366-4955 



Tarn/s. C. Sturdevant 
Tolla^id-Windham Legll Assistance 
35 V^aiage Street 
P. 0. Box 358 

Rockville, Connecticut 06066 
203-872-0553 


Attorneys for Plaintiffs-Appellees 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


r, i / 


< 

x*x******************* k ********************** 

. 

xj CZjASS i 0 tz. c* , * 


Civ. No. 14,764 


| NICHOLAS NORTON, Successor to Henry * 

C. Wnite, individually and as Commissioner * 
|iof the State Welfare Department, et al. * 

**X*x**************************************** 


MOTION FOR CONTEMPT 
AND OTHER RELIEF 


i; 

Now come the plaintiffs by their attorneys, Marilyn Kaplan 

I 

Katz an« James Suurdevant and respectfully move that the 

‘ 

i 

:iderendant, Nicholas Norton, Commissioner of Welfare for the State 

ji . 

of Connecticut, be adjudged in contempt of this Court, and in 

!i 

!, support of thereof plaintiffs respectfully state: 

1. Final Orders were entered by this court on June 16, June 

i; 

22 and June 29, 1972 in the above entitled action (copies of these 
orders are included as Exhibits "A," "3," and "C" of the Appendix), 
ordering the defendant, inter a]ia , to determine eligibility for 

i! 

welfare assistance under the State program of Aid to Families with 

ii Dependant Children (hereafter "AFDC") within thirty days from the 

I 

i, date of application, to make assistance effective from a date no 

a 

|j later than the date of application for all recipients, and to 

! - 

submit bi-monthly reports with respect to these orders to the 

Court. 


2. Said Orders have been in full force and effect since thei 
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respective entries. 

3. Defendant Norton has failed and refused to comply with 

I j 

the provisions of this Court's Orders in the following respects: 


Denendc 


has filed and refused to mail assistance! 


checks or written notifications of denial of assistance to all 


AFDC applicants within the required thirty day period as ordered 
by paragraph 3, page 4, of the Order of this Court dated June 16, 
1972 (Exhibit "A") and paragraph 2 of the Order dated June 29, 

1972 (Exhibit "C"). This noncomp1lance has been substantial and 

I 

» 

widespread', as evidenced by the defendant's own statistical 
reports (copies of which are included as Exhibits "D" through "I" 

of the Appendix) and by the affidavits on behalf of plaintiffs 

ji 

(included as Exhibits "J" through "N" of the Appendix). 

ij 

b. Defendant has failed and refused to pay the full 

ij 

; amount of benefits from the date of application to all recipients, 
to the extent that the amount exceeds the amount of any emergency 

| 

town welfare benefits received by a recipient,as ordered by 
paragraph 2 of the Order, dated June 22, i972 (Exhibit "B"), and 

!i 

paragraph 4 of the Order, dated June 29, 1972 (Exhibit "C"). This 

■! 

noncompliance has been substantial and widespread as evidenced by 

j! 

• the affidavits on behalf of plaintiffs (included as Exhibits "K" 
'^through "N" of the Appendix) , and willful, as evidenced by the 
defendant's promulgation of a directive in direct contravention 

1,0f the Orders of this Court under which he refuses to pay recipient 

" 

^assistance from the date of application absent proof of "unmet need! 
With respect to recipients who received town assistance during the 
pendency of their AFDC applications, the defendant refuses to pay 
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assent 11 V6niiCuu 

u^r^ctiVvi, dated 


or* or unj»et nsed 11 ir the amount of assis csnce 

exceeds $250.00 (a copy of defendant's 

Lay 4, 1573, is included as Exhibit "0" of the 


Appenaix). 

i 

« 

c. Defendant has failed and refused to submit 
adequate and accurate repores detailing the processing of Air DC 
applications as ordered ay paragrapn x of the Order, dated June 
22, 1572 (Exhibit "5"),and paragraph 5 of the Order, dated June 
1572 (Exhibit "C"). 


29, 


WHEREFORE, plaintiffs pray: 

1 That the defendant be adjueged in contempt o*. Court for 

, . ! 

having violated and disregarded the previous orders of this Court. 

2. That the defendant be ordered to purge himself of . 
contempt by immediately complying with the previous Orders of this; 
Court, including, but not limited to, determining eligibility for ' 

!! I 

all applicants within the required thirty day period, paying the ' 


full amount of benefits from the date of application to all 
!'• recipients, and submitting adequate and accurate reports of the 

- i 

I 

processing of AFDC applications (paragraphs 2 through 6 of the 
Plaintiffs' Proposed Order offer specific suggestions for 
implementation of this relief). 

jj 

3. That the penalty for noncompliance provided for in the 
previous Order of the Court, the withdrawal of federal funds for 
the AFDC program in Connecticut, be imposed upon the defendant 
(paragraph 7 of Plaintiffs' proposed Order offers specific 
suggestions for implementation of this relief). 


. 

i 
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4. That the defendant be requiied to pay reasonable costs 


and attorney's fees incurred in the prosecution of this contempt. 


5. That this Court grant such other and further relief as 

may CtCBiu cipp^ropiridt& • 


Respectfully submitted. 


Marilyn Kaplan Katz 
Fairfield County Legal Services 
412 East Main Street 
Bridgeport, Connecticut 06511; 
366-4955 


James Sturdevant 
Tolland-Windham Legal 
Assistance program, Inc. 

35 Village Street 
P.O. Box 358 

Rockville, Connecticut 06066 
872-0553 


Attorneys for plaintiffs 
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o*ricc or 
THt COMUmsiONM 


ST AT 2 OF CON NIH CTIC UT 

STATE WELFARE DEPARTMENT 
110 Bartholomew- Avenue llARTrono, Connectjcut 06115 

July 17, 197A 


\ 


Honorable M. Joseph Blurr.enfeld 
United States District Court 
A 50 Main Street 
Hartford, Connecticut 

Dear Judfte Blurnenfela: 

i3 respectfully auSttldV 1971 ^ 1972 ’ th * followin H 

As of this date, we hav a rPvipuoH ». , +l„ „„ , 

5;* h cH; Ti piion °v p ? roximatsiy 125 ^c.sr«^^ on 

inforeation to estebll3h 

Tho total number of cases reviewed was 4,7*6. 

revleved h wes'T 7 ? 7 t °„e' ! “ y ' C3 ^ 3 - «» total number of cases 
active paints! ’ ^ 787 “* rs foun ' i *>r retro- 

revieI 1 d h ^T^ 9 t ° 0 ^« y « the total number of cases 

active payments. 3 “ er " eli CiMa for retro- 

above S ca P Sr ntal C> ” CkS ^ >*«" -U*« «* « all of the 
as those caMs'arAocessed!"" 1 CSS '’ 3 1,111 sutaitt '”i as soon 


NN/adn 

cc; Attorney KatJ! J 

Attorney St.urdevant 
Attorney Walsh 


Sincerely, 


* Nicholas Norton 
Coirjnissioner 




SUPPLEMENT "B" 
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.toer.iT.er.ts to the U.S. Constitution. ihe cause of action 
arose under J» C.S.C. sec. 1583 and 28 V.S.C. sec. 2201 
ana 2202 . Jurisdiction is based upon 23 u.S.C. sec. 1343. 

Counsel for the plaintiffs row petition the Court for costs 
and attorneys fees. 

* j 

glUYZL 0? TCi: CAS7. 

In November 1 Q 71 an •- _,_- , 

^ xr " Aak ' e ^e£a^ Assistance Program 

(hereinafter "HAP") vns instituted at the Adult Correctional 
.Institutions Under the auspices of the Pd-.ode Island Governor's 
Committee on Crime, Delinquency and Criminal Administration 
and was administered pursuant to a sub-contract by the Center 
for Corrections and the lav, at Boston College Lav, School. The 
program v;as federally funded and is desired to provide a full 

panoply of legal services to indigent prisoners. At the time 

tree suit v;as cormrier.ded was sta. . 

ooG.e.e.eu. .j/ a sup or VI. s iu" 

attorney, a staff attorney, an office manager, and a group of 

lav, students from the Boston College Lav; School who ..-orl: on a 

part-time "oasis assisting t^e two 

«v<o s s&i j, Attorneys. Gn Anril 2 

1 S 73 a riot occurred at the prison and shortly thereafter, on * 









June 22 ■> ^73, a suard was murdered. In the interim a 
new warden was appointed and as a result of his policies, 
the "xLA?" was evicted-from its institutional office space, 

m 

law students were tarred from the prison, and the access of 
attorneys to the prison was curtailed. 

On duly 2?, 1973, this Court issued a preliminary in- 
oUncou.cn with tne consent of ail parties after a hearing 
- a "k w kich evidence was presented. In substance, the Order 
granted any attorney the right to consult with an innate 
a... tne "AC*" once he designated the general purpose of his 
visit. The Order further provided that consultation could 
^reasonably be had between the hours of 3:30 a.m. and 3:30 p.m, 
with consuxuaoions permitted at other times for reasonable 
cause. Regarding agents and/or experts of attorneys the 
warden was c. <.ered to make individualized determinations 
whether they were to be admitted until the Court decided the 
broader issue of law student access to the prison. The Court 
also ordered the room being constructed for attorney con- 
sultations be completed within two weeks, in the July 27, 
1973 decision, this Court expressly reserved decision on 
the following issues: 







/ 


(a) whether °r not a-onto or’exoorts 

° x a $* orr *®ys enjoy the 
oa..»e prxVxl^ge as attorneys; 

^L n Yt? ther !.° r “ ot tie consultation 
-acxxi ^ J .03 ax ^ ora appropriate con- 
faaentaality; 

Iq^xY;*^ 2 / the roo/o to oe provided 
r o -.wtorneys would oe adequate for 
up.jiopriaoe consultation by the 
attorney and client; 

(d) whether or not the ’iLhp" ±r- 

titled to the use o; an office in the 

sec ti°n of the naxisiun 
securxwy builaing. 

On December 18. igv^ =/ ■*.*.« - r «•••«•«. .-x - . ! 

■» f t ^~- s tOu.ro ji ats aecision 

on wi*e reservea nssues held "t - ,-st- q-.« -■ ...^j., . 

*‘ eAa wn *7 u a “ - r -* a te nas a constitutional 

• ri 5 ht to reasonable access to the courts end that for that righ 
to have any meaning inmates must also have the right to access 
to "qualitatively competent legal assistance, reasonably avail¬ 
able and capable os' responding to the needs of the prison 
population." In the instant action the Court found that the 
use of lav, students by the “ILAP" was essential for the satis¬ 


faction of those rights and hold that .tho state could not con¬ 
dition operation of the program so as to effectively impair 
these constitutional rights by summarily barring- lav, students 
from the prison. Additionally, the Court held, "In circuit-’ 
stances in which a prisoner's Sixth Amendment right to counsel 











the absence of statutory or contractual authorization, - 
cour* s.n xkS exercx.se of ecuitaole powers rr.ay award attorneys 
j.ees and costs wnen the interest of Justice so recuires. Kail 


Cole J ^12 U.S. 1, 53 S.Ct. 1543, 26 L.Ed. 2d. 702 (1573); 

^ • Ji X5C 01*0.0 % 0 *S * 3^3^ ^Q ^ C"i o"^ o 2*? "* '■‘'cL 

2d. 5S3 (1570). x.nerefore, onis Couru reust decide whether this 
is an appropriate case for the award of costs and attorneys 
fees, I conclude that it is. 

bnile the general Araerican rule is that attorneys fees are 
not ordinarily recoverable as costs, several Judicially developed 
exceptions to this rule have developed. Natural Resources Defense 


Counc. l!, j.uc. v. 1-1 — , 484 P.,2d. 331 (1st. Cir. 1573). fho 
.Pirst Circuit has recently reiterated its position that in cases 
where a significant puslic interest has been forwarded by the 
suit, the Court nay award attorneys fees. Iloltt v. vital, 
x’. 2d. 215 (1st Car. 1574). Earlier, in natural Resources 
on::G c0 '°- ric 1 1 ^ ~ r - c • • h » sunra, the court; stated: 


JO 


been coup 
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public policy and at the same 
ii-c, creates a wide-spread 
benefit policy today favors 
avrar aing attorneys fees against 
*-*• -o cxiccs to serve or 

. reprecoat she interest of all 
those benefitted." 484 ?. 2d. 
at 1323. 2/ 


The present case falls clearly within the scope of this 
exception. The benefit accruing to the plaintiff class from 
this action cannot be overemphasized. fundamental rights 
ioi ns yjO zhe he arm of one integrity of the American system 

Ox jUocice ht.ve oecn vinaicated. Tnere can be no cuection 

* % 

o.iu,o congressional po.Licies strongly favor the vindication 
Ox xeaerax. cons o-.v.uiionaa rights violated under the color of 
soa^e j.aw, ^,2 U.S.C. sec. 19^3. Moreover, through experience 
this Court has learned that often the action of nrivate 
attorneys willing to devote their time anc*. highly refined 
shills is absolutely essential for the protection of the 
constitutional rights of prisoners. The private Lax' should 
oe encouraged oo undertake suen difficult and time-consuming 
bi ^.*.gav.ion. Tnerexore, an avr&ra of attorneys fees to the 
three private attorneys vrho represented the plaintiffs in 
'inas X.C .xon as appropriate. 






r 


Lert to bo determined la the reasonableness of the 

alr,0unt re QUested by counsel. She tixM costa itrarii • 

ty Hr. Qonnella and to. stein are undisputed ar.d 

challenged. and are therefore -ranter -\~ 

ofoiwftQ. As attorneys fees 

each attorney seeks to he co^P-fle^c/ ,, 

co-.penso.oea a, the rate of ; 6 o 

• nas .Uwmio.ca one affidavit of Mr. Milton 

Stanzler, a well-knovm local attorney of record stature 

iS th ° r0UShly ***** «ith the complexities of civil 
rislvts litigation who states that he believes the requested 
hourly rate is reasonable f.or litigation of this nature. 0/ 
■Accordingly, Attorne y Gonaaiia has submitted an affid-vit 
stating that a, expended 189 hours on this case and seeks 
in attorneys fees. Attorney stein ha s submitted 
an affidavit stating that he spent SsJhTZTs on this action 

and seeks $1,776. in attorneys fees r na -^, 

-^-..iaxj.y, Att orney An?clr;:, r t 

n nis s#ffiLdnv!! *4 * ^ q jm n •— /.v. . • 

“* *'*'■*“ -ha- he expended ZK hours on this 

natter and seeksJa.OjjOa, attorneys fees, a, defendant has 
submitted no affidavits in opposition to the plaintiffs 
.ngures but simply argues in his memorandum that a more ex¬ 
perienced attorney could have done the vhk in this case in 
appreciably less time ar.d that the hourly rate cited is too 

high .o. such young men only recently graduated from law 
school." 


■8- 



T 


Th ® cpccific uso '' a * i ° r Forneys fees to bo eranted 
xs within, the Courts discretion, Koltt v. Vitek. CU pra J 

6 xcticc , sec. 54.77 C*J> P. 171~m. 

determining the amount the Court may take into account the 

circumstances surrounding- the case, its importance and com-“ 

pj.e.-v^. u y and the skill, exoeria?ep av. r i 

J ^ e ‘* e “Ce a.*a professional standards 

• or the attorney. . 

; Ti ‘ erG i£ no rac ' caal - asis in the record that these 
attorneys are “young men only recently from' law school". 

Tnear work in this case belies this fact. Their court per¬ 
formance and briefs were of high caliber not to be derreaned 
. °° 0aU3e 01 ' a S»- I fount! then Skilled, well prepared 

and ° 3Vlouoly experienced in prison litiaation. The quality 
and comprehensiveness of their work was of unquestioned 
assistance to this Court. 


fne ,tate has not seen fit to question the hours expended 
oy counsel and I, therefore, accept the same as reasonable for 

this type of litigation. I also accept the undisputed affidavit 

^*’—* • S canz^cr and accci-d^^rf-Mr at, 

dtco *^“u-/ w-e fceo as requested are hereby 


granted. 



An Order will 'os prepared acco 
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1/ 3°S p. Supp. 9^9. 


2/ Indeed, in 
was suated' 


— —- v « -•-y.cs , suora at; p. 694, the proposition 
e / on imore s oron&iy: 

— r>uuj.ouuin£| tne c&.ee sue 
Juaice, plaintiffs have served 
-*-** uiivi Cc^a.c-^ o — 1 private 
attorneys general’ seeking to 
enforce the rights of the^class 
u>.oy icprcoeno. (Citations 
ormicued) ij., pursuant uo *ohls 
action plaintiffs have senefitted 
their class and have effectuated 
a strong congressional policy, 

*cy arc Cui_ nee «o acoorneys 
•*■ Cow i egard^ess c* so. ensant * s 
Good or tad faith. (Citation 
onluted) indeed, under such 
circumstances, the award loses 


rmuch of its discretionary 
character and seco.v.es a part 
°r "feffective remedy a court 
should -fashion to encourage 
public-minded suits a.nd to 

carry out congressional policy. 
(Citation Omitted) " at p. 69 'h 


fs/ nGxenc.anu contends tnat under the Eleventh c't 

to the U.S. Constitution this Court lachs Jurisdiction tc 
aware attorneys fees. However, in & def cedant c’t 
cases in suwoort of its posit-on ■t>a p--l. 

:rom r. ntt». iWjiy* Pentad ZrtZAVjl .'cat 

W • a.C. see. 1 $k> 3 aasior. aacinst the »:ei-dan 

f ^ umce prison and m ..< ywrr.l Percurec-" W-w ~~^ 

v~ ’ ~ x.»e rirsu oxi’Cuis *00011 note of the soivenl 

isuiuniuy prospers and sto.ued: 

11 fT'9_7ourts have -often awarded fees 
against state agencies or officials. 


■v 


C o 




9' f , ."LGr - iOc 


VoltC . 

(u.D. Cal. 1972) ^environmental 
protection): Cimr. v. Arso r.. 3 A 0 ?. 



Ehiie one cou?i.d ar^ue that 
Eleventh Amendment decision in . .. 

4^19 (March 29, 197*0 concerning a cour 


'•ho Supreme Court's recent 
"deltan v. lorc.cn, 12 

order directin'; 


T • r* *r 
U . u , ^.1 , 



avcornoys 
Hoitt v. 




.ur.it 1 .ci.L.t.y^ I note tiicu'c 
JLasucd carter 


^ TVi* » • 


u» 


j- •- ~ —>: .. ^ 

u. *0 j. u 


felt unencumbered oy the Eleventh Amendment in approvia, - t 
Grant of attorneys fees in a not dissimilar situation. Sec 
'I find the reasoning adopted first in Si: is v. /.nos , c.nro.. 
persuasive. The Court 'wrote: 


*' '» 

t » w 

on 


"Individuals who, as officers of 
o. Guoc are exo^nea v/atn some 
ducy w.on rc 5 c.ru to a .'.aw of the 
state which contravenes the con¬ 
stitution of the .U.S., may he 
restrained hy injunction arid in 
such a case the state hue no 
power to impart to its officers 
any immunity from such injunction 


or *roa ats consecusnets includiv 
w.io cO a r 0 cosos j.nc—c^cno ^nereto ( 

V. O 

n • o 


u 


Therefore, the Court did not f 
the award of attorneys fees 


JOx/Ci/iV/ J-*.^.ieUrioT C 


Tc Tor v. 
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CERTIFICATION 


Please take notice that I have this 26th day of August, 
1974, filed the original of .the Appellees* Brief with the United 
States Circuit Court of Appeals for the Second Circuit by de¬ 
positing the same in the United States mails, postage prepaid. I 
hereby certify that on this same date I mailed a copy of said 
Brief in the United States Mails, postage prepaid to Edmund C. 
Walsh, Esquire, Assistant Attorney General, 90 Brainard Road, 
Hartford, Connecticut 0611*4. 






